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i APR 1 1996
Before the

n~ COMKUIIICS'!%OU comas.tOll fEOERH
Washinqton, DC 20554

In the Matter of

Implem.ntation ot Section 302 of the
Telecommunication. Act of 1996

0IW'n Video Systems

)
)
)
)

cs Docke~ No. 96-46

~QFTHE£~O~ ST~E
»E$iiiTDNT OF. POBLiCJjRViCE

INTRODUCTION AUD SUMMARY

The New York State Department of PUblic S~rvio.

("NYDPS") l'l'l1hmits these initial comments in response to the

Notio. of PropoS:Qd. R1l1Am"'kinq ("NPRM") in this dock..t~.qardinCl

rulaa to impleaant n.w Sl?ction fi!i3 of the Communicat~on.,Act

rolative to the aelivQry of vidAO proqramming throu9h.,n open

video system (.'OVS II) • '

In the Conuniccion' s video dialtonI? proe••~,inqa, NYOPS

~tQted itQ Gupport for federal l.~islativ. initiat.jY~Ath~~would

cr.~te opportuniticc for the oompotitive QQlivory o~ v±~~n
, ,

proq:ruaminq servioe. by telephone QOllpanioc. In ehatcontext:. we

2:iLreas.d the need for a. level plelyinq field <luring' th4,traJl_ition

, AL the out~et, it is noted that thiG proo••~ing will ,mark
the first occasion on Which NYDPS will be submitti~9" '~omaenta to'
the CQDllllt:ltdOll in ita joint c~pacity a.. a Qt:ate oommi••~~n pu:r.ua~t

to Sect.ion 3 ( 41) of the Communications Act, as amended;,,'~cl.acable
television tranc.:hll:i1.uy authority pur.l.l~nt. t.o Cectdon:.tO~~(1;O,,) of the
statute. On January 1, 1996, the responsibilit.y tor' '.dD\int.t..~:in9"
provisions or New York Stat. l;Jl.~Lute pertaining to c~l.:t:.l.vis:ion

were transferred from the commission on Cable Teleyiaion to the
NYDPS. Tn.e legislative history of Tlt..lfo'l VI ot th.C.~l\,1ca,tioM

Act ma.kes clear that a state aqency such as NYDPS that.1l\Ustapprove
franchise agreements between municipal qovernmerita an~ cable
operators is a franchisinq authority.



period ~o full compAtition and urqed the Commi••1ontd, ~.~ire

~elephon. comp~niAA to provi~e video proqramminq th~o~gh ••para~.

aubcidiariQ. subjp.nt t-o defined and consistent cost allocation

quidelinAA in order to ensure against the use of t.l~~ne

8ervie~ rAVAnues for video transport facilities or vid~

pro.;Jruuni.nq. Wa also expressed the view that di.pa,ra~,

requla~ory trA~tm.nt of the two industries would und.~in••o~nd

public policy d.ei~ion m~kinq.

to deliver mUl.tiple chann.1St of V;dAO pr09'ramminq klyw'j.re in

their telephone service areas in on. or ~nrp. of ~our s~parat.

capo.citieQ: (1) ae a cabl. operator aubj_ct', t;n TitlA'V;IJ {2) as

a COJlUl\on carrier aubjoat to 'I i tlo :II: (:3) as a sat.elli ta, m....t.r

antenna TV ey.t•• operator essentially frQQ of r~l.i.a"f~l'nn; Illrtd

(4) as an OV~ operator eu.bject to some, but not: all, ~f t.hp.

p~~vision5 of Titl.e VI. l

We are hopeful t.hat theca opportunitie. wil;, croat.

competition in the market ~or tho delivery of muleieh.rinel v±d.o

pr09ramall~ by wire and will enhanoe oOBpotition in.th. vi~ao

prograllJll1ng mark"L yl;!nal:411y. It is apparent, howev.r.,that t.he

various options implicate dl!!arent regulatory standards

administered at dirrerent lev.l~ v! yuvernment andtha~ ~he

!orxuida.lHe 'task ~or tne commiss.lon iSml a:otatlil requ1a:t.~r. al.ike is

to maintain a .Level playing' tield c:lur.lnCJ Lhe transition to

:! Telephone companies are alao now able to provic1. v.l:d¥C;)
programming' in their local service area by wireless. technologi.s.
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OODl.p4tdtion in vidoo ann tal.communioation services·re~ar41es8of

th. option a t:Qleph~~A nompany may ehoose to enter the. video

pX'09ramming and dlRt:ribution markets. With resP8cttO:OVS·, in

particul"'l"', the challenqe for the c01llllli••ion in thla2:'llleJRald.ng

is ~o promu19ate "11 •• ~hat will maintain a balance;~tween OVs

Oligibility and oporatinnAl Taquirem.ants and the fuilran~ of

objectiv•• for video and tel~nn~unicationas set tor~h in the
3Telocommunioations ~ct of lqq~.

A•• goneral mattor, thp. MIl •• adopted intb1s

proceeding chould bo carefully and niltrrow1y crafted.so.as to

clearly distinguioh the regulatory oharactp.ri ,qt.; cs o!.an OVS

oper~t.or from thoae of os. oable oporat.or and a t.l.cinnmt~"'·i c·...t.i:ons

cArrier in a manner concict.nt with 1:rad.itional non.;.t~dRr"l

interests in public, eduoational and gov$rnmant.l (.~G") .AOriec~
, "

uhdlllle15 a.nd the mant1gement of pu):)lio atrQotc and :r,iqh:t=c-of-way

and 5tC1L~ jUl:isdiction over intrQst;ato oommunication.'.·

More ~p~cl£ically, NYDPS support. tinal rul•• in

respect to matter~ ur ~t~te and lo~al inter••t that would (1)

contine the opportunlLy to qualify for OVS statue tolooal

exchange cClrrlers ("LJ!:csn ) i (2) l:escoqnize the oppor~Z)ity for

cable operators to distribute pro9r~mmlI~ on OVS channet..ubject

to limitations 1n the event that third p~rLy demand for channels

does not exceed capacity; (J) m1n11llally reQu.i..r:~ that an LEe

See. e.g., Section 257 (b) stating the nat:iopal 1'Q11cy
underlying the new statute as "favoring diversity of ·...~~avoic.. ~.
vigorous economic competition, technoloqlcal a<1v~¢.m.nt, and
promotion of the public convenience, interest and necijsaity."



certification inolude Ca) a description of the propo~.~ l~ati~n
. .

and capacity of the distribution facilities includiri9; whetber

such facilities are intended to be used for interact.i~ ~ideo or

non-video services, (b) proof of publication of a nQticeof ~

availability of channel capacity to unaffiliated en~it.ies for the

distribution of video programming and the amount andstatu8 of

the demand for such capacity; (c) proof ot service o~ ~otice of

intent to seek certification upon eaCh franchising .u~hority ~nd

state commission with jurisdiction over thea area(s) t·Q.be served,

together with a statement that, if ce~ified, the LECwill not

commence the prOVision of vid.eo proqrallUlling unless all.existlnq

PEG channels (as required in an existing cable tranchise) ar~

available to subscribers: and (d) proof of notification as

required by section 224(h), if applicable.

In add.ition, Commission rules would enhancepVs· as, a

practical alternative if they provide (1) that the OVS,oper~tor

may select the programming on one-third or the entire capacity at

the system; (2) that the OVS operator must offer re:aa~nable .

cost-based rates for channels on bo~h a pear-channela.~~ 9~9UP

basis, and provide billing and other services neceaaary to make. . .'

subscriptions to any channel or packaqe of channels a 'practipal

alternative for the subscriber1 (3) that the OVS o~ator may

agree to carry unaffiliated programming servioes by qo~tract :and

market such programming services toqether with its own~ provided

that it shall not obtain a vested interest in more than one-third

of such channels regardless of demand; (4) that OVS op.~ator.may
I' . ,
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participate in channel allocation and in the ••lectlonot

programming to be provided on shared channels: and (5) that

dispute. may be resolved by state regulators in lieu :ot the

Commi••ion should the parties .0 elect.

Finally, NYDPS supports a separate rul~kin9

concerning cost allocation issue••

A. oys OPERATOR YI. CABLE OPERATOR

An OVS is now one of five exemptions in tbe'detinieion

ot "cable system" in Section 602 (7) of the Act. It: 115' the ,only

exempt system that involves the exercise ot editorialcontro~

over video programming by the system owner and use ot.~u1',:),lic,

rights of way. The statute contains no separate de(inttiri~ Of an

OVS, as such, and it should be assumed that an OVS wi:11 be
, ,

technically indistinguishable from a state-of-the-art ,'Clabl'.

system. Indeed, the primary distinquillhinq featureqfan,OV~

compared to a cable system is the qreater percentaqe~t channel.

Which the OVS operator must make available to unaffi~~~t.d tnird

parties. 4 Accordingly, it is critical that the rul.s~.~~u:;r.
. ;'

that channel capacity is freely and fairly availabl.t\and thajt

they contain specific reqUirements by which an OVS qperator·.
obligations to make channels available on a non-dispriminat~ry

basis on reasonable rates, terms and conditions maY,bemonitiored.
v

The rules shOUld also ensure that OVS status not impac,~th.

4 Cable operators are limited to 40t otth61rcbannel
capacity for the delivery of affiliated proqraulriq. a'nd :muilt
reserve up to 15% of t.heir capacity for commereialleaS&d'u••.
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jurisdiction ot a state commission over the u•• of ~ch _yst..

tor intrastate communications.

B. ILIGIIIWTY FOR oys STA'l'tlS

In paraqraph 64 of the NPRM, the Co.-i••ion a~s

whether cable operators and others uy be OVS operator~. It is

clear trom both the title and the lanqua9'e in new Pa~'~ of ~;.tle

VI as well as the leqislative history that congress in~end.d,tor

ovs status to be available exclusively to LEes. The Qnly ba.~s

for a claim to the contrary is the sentence in section 6~~(a) (1)

which states that "a cable operator (or any other per:aon) may

provide video programming throu9'h an open video system.,·' 'l'h-is

lanquage is in contrast t.o the first sentence in the.,!S~.

subsection Which describes the OVS opportunity for a LEe as the

provision of "cable service to its cable subscribers in its

telephone service area through an open video system that compli••

with this ••ction." The difference between the mora:llfecific

authority to provide cable service to subscribers an.dt.b. general, .

authority to provide video proqramminq is oonsistent wi~h ~~

plain language throughout the balance of new Part Vo~Titl. VI

that non-LEC entities are not eliqible for OVS statUS.

The Commission asks at paraqraph 15 whether:an OVS,:

operator should be permitted to limit or preclude a d~~ti~g

cable operator from using channel capacity on the O~S' system. As

noted, the statute does not bar a cable operator from:prov1dlnq

video programming on an OVS system. As a practical m~~ter,

however, if a LEC provides notice of intent to construct an ,ovs

-6.



and no demand for capacity is received except frOll the.co_.~inq

cable operator, the amoun~ of channel space availabl~t~ ~.

cable Op8ra~or should not exceed that WhiCh is aval1abt. to the
.', J , ,

LIe. Such a rule is necessary to preserve the interit·,o:t

Congres., as noted by the Commi••ion, that OVS be am"nsfo~

promot.ing both inter-system~ intra-system compet1tlcm In the

video programming market.

In a4dition, we note that there i. nothinq' in the

statute that would preclude ~n oVS operator from conv~rtinq,:at

any time, to the status of cable operator and the oppo,!:tunity' to

control more channels by obtaining a franchi.e.

C. CERTIFICATION

By requiring Commission action within tenc1ays of

receipt of a request for certification, Congress did not int:~d

that the certification process present an opportunity tor ·the

resolution of all issues pertaininq to the statut.oty~.CI'lir_ents

for eligibility to obtain OVS status.

In paraqraph 68 ot the NPRK, the Commission ,•••ks

comment on the proper point in time for certification. In

paragraph 69, the Commission seeks comment on the do~nt.~ion

that should be submitted in support of an OVS certifi~atiQn.

Clearly, certification must precede the actual commencement ot

the delivery or video proqramming directly to subscri~~rs in

order that an LEe not be found to be operating a cabl. .Y.±~

without a franchise contrary to Section 621 of the ~omm~ica~ions

Act. More important than a specified date for submission of

·7·



regulated open video costs, however, this proce•• should be

established in a rulemakinq to determine proper alloCation

procedures and need not be spelled out as separate' ,requir.ment

for certification. Accordingly, we express our .uppo~for ~he
,

commission's decision to establish a separate rulema~in9 to
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o.dclxCOD 'the lIlodifications +-.0 'Pitre 64 that will be r.qulr.acI to

properly Qllooa~. opon vidao systAmA aa well a. addr.-.ing other

indu8't.J:Y iccue8.

D. puawc« SDIIC!TTOHAL ANp GOYERNMINTAL ACCESS

PUrsuant. to section 653 (0) (1) (B), an OVS ~ator )lust

a••i9nate chann~l c~pAnity for PEG use as may be requi~.dbY ~h.

frQ,t\ohicinCJ authorit:y. Th. C01nmi ••ion seeks co_ent.in

peu:e.qro.phe 57 and. 68 of t.he NPRM on t,hA I'l'ractical i.,ues involved

in imple:m.en't.inq thie raquire1Hlnt. As ~1"1 initial lIlatt.r, the ,LEe

~hould be obliCJQeod to carry ehe same PEG a~~AAA ch4nneL~that

are available in tho franohiQo area. The C01l\1ll1RAionukswhet:b.r

the OVS operntor Ghould be requirod ~o duplieat. an 1nou~bartt

~~le operator's obligQ~ion rola~iv8 to PEG ace••••upport.

Absent any a9L'~ement involvinq 1:he tranchitlinq authc,)ri1:Y, 'the toKe,

and tne cable oper~Lur to the cQntrary, the OVS Qpc~&t~r ahould

be SUD:) ect to tIle a:;t:tJDe tel."Ille an4 conditions applioab'l.~o tho

oaJ:Ile opera.tor 111 an .xisting t'ra.nchiee.

In pa.rtl9t:CI.~h ~8, the CQmmission a.ks G1pcoi£:1:oally how

it shoUld implement Se~Lion 611 where the p~opo••Q 8Qr?i~. area

of an OVS operator transcends multiple fr~nehis. a.r~ae wi~

differing PEG access requirements. wltb l;:Itat.-of-tbe~art

technology, inclUding, in particular, tiber to lcx.:a.l,nod..

architecture, it is now technically teas1Dle tor c~l••y»-l:.ems to

provide distinct channels to individual tranCh1se areaa ••rved lJy

the same headend. It should b. expecte~ that any construction ur

video distribution facilities by LEes W11.l employ 8Uch' t.~hnolcyy

·9·



and that this iARn. with r.spect to channel cllpaoit.y a~Qn. should.

not po.e a .i~i~;~8nt proble~.

PinA1'y, with r.spect to PEG acc••s chll~~., the.~ .

Commi~Rinn Asks how PEG channels should be made avai~abl. ao~a~. . ~' .

'they ar. renA1v8d by all subscriJ:)ers. In order to 1ila1p:tatn a:

level playing field, NYDPS suqqests, for now, that th. most, ~ ..

praotical diQpocition of this i.au. is to require theOV.S

oporator to certify ~haT. ~~G (and must carry) chann.l. will b~

part of .ve~y ••rvicQ option ~nd, therefore. be avai~able to eaCh

and every oUbcoriber.

E. OPERATIONAL ISSUES

In paragraph 19 of ~he MPRX, th. cnmmission 't8Rtatively

concludes thai:. I'JEC and HURt Carry ohann,.,1R Rhould not tie' Cloun'ted

against the number of ohannela for wbieh an OVS n~AT~eor ~an

D~lect the proqramming. In paragraph 11, ~. coami••~~n

propO~ti~ to Gllow LECs to participate in the allo=a~iOn o~

channel ~t\p4city and in paragraph 27 I that LEes may,·il:.-t: their
. ,

obligat.ion to CelL',L'Y una.:rrilia,ted progra.:mmer. by agr....n1: t.o

mar~et such service. tu ~wu*c~ibere. We can euppo~ ~bQ••

tentative conclusions as pr.cLical policies ~hat wo~~d ~.nd to

enhance the likelihood. "that the v.i.ueo distribUtion ,fa,e'!,lit:i•• can

be commercially practlca~le.

Seotion 653 (A) (~) ot' the statute .nsquire.' th. rcc: t:o

entertain and resolve aisputes under the statute al~:~b.

'Commission's requlations. We suggest that in stat~. '11k.eNew

York, disputes that might arise between OVS operator~ and



munioipal ~ranchi.ing 2l.\\~.horities should be .ub1ect:t~ resolution

»y ~o c~a~a Comaiaaion.

CQIfQ.IISIOH

M ova opflt"'lI'Itor is a new and untested cone;ePt tor the

4c1iV'ory of vi4eo pro.,ra"",,i nq by wire to the hom.. '!It. concept

id broad~y d••iqn.d by con9r~~A to create an alternative ..an.

whereby Q looal .xohanq. carri.r 1!I....Y invest in broadbtuld
, ','

content provider in i~a o~n tel.phon. s~rvi~p. Area. The OVS

model i8 al:so de:aigncd to prollloto ac\ditiona~ oppnrtu-n.it.ies for

via_o proqrammer8 to cntor and compete in th. loc~' vi~.o

pl:uqranm!nq market:. NYDI'S cubmita that the comm.nt.hel",~d'n will

with Uu••e statutory objectivec and will contribut.etoa lev$,'J.

playing fl~ld during the transition to compotition in.:~. lOQal

v 1<180 programm.lny lUGll:ket.

Respectfully sUbmitt.d,

Jvl~()~kol
Maureen o. Helmer.
General CUUl1sel
New York State O.partment·

ot Pul:l~ic ServJ.u8·
Three Empire State:pl,aza
A1J:lany, NY 12223
(518) 474-251~ .

John L. Grow
Of Counsel
Dated: April 1, 1996
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